Burnett Respite Service Inc

Duty of Care
Burnett Respite Service Inc

Duty of Care


Duty of Care
This is a Controlled Document

Document Information and Revision History
	Document Location
	

	Original Ratification
	11 April 2006

	Original Author/s
	Peter Cullen


Revision History

	Revision
	Date
	Author/s
	Notes

	1
	April 2009
	Peter Cullen
	Review of all Policies

	2
	
	
	

	3
	
	
	

	4
	
	
	

	5
	
	
	

	6
	
	
	

	7
	
	
	

	8
	
	
	

	9
	
	
	

	10
	
	
	

	11
	
	
	

	12
	
	
	

	13
	
	
	

	14
	
	
	

	15
	
	
	

	16
	
	
	


Duty of Care

Policy:
The law of negligence affects the way this organisation provides services. It sets minimum standards for the organisation in the way we deliver these services. This concept is known to many as a “Duty of Care”. 

Any persons accessing services provided by this organisation are vulnerable due to their circumstances. This vulnerability affects the level of care we must take to ensure the well-being of each person, but also to avoid being found legally liable for negligence.

Aims:
This policy aims to ensure that all staff, paid and unpaid are aware of their obligations under the organisation’s Duty of Care. 

Responsibilities

The Board of Management is responsible for:

· monitoring and reviewing all organisational policies and procedures: and

· Auditing compliance with policy provisions, record keeping and training.

The General Manager is responsible for:

· providing support and advice to staff; and 

· Investigating and responding to complaints about alleged breaches of Duty of Care.

All employees, paid and unpaid are responsible for:

· adhering to all policies and procedures of the organisation; and

Ensuring they are fully aware of and understand their obligations in relation to their Duty of Care.

Duty of Care:

While this organisation may contract out a number of its services, the organisation still retains responsibility for the delivery of those services.

The organisation is not to delegate its responsibilities in relation to any person accessing services either internally or contracted out.

The law of negligence does not create impossible situations, where an employee is required to be perfect or clairvoyant. The law of negligence in fact, only imposes on this organisation and its employees, the requirement to act ‘reasonably’.

If we do not act reasonably and a person is injured the organisation and possibly the individual may be held accountable. It is in the interests of all service users, as well as necessary under our legal obligations, to behave reasonably in the delivery of any and all services to avoid injury to any person.

Who this policy applies to:

This policy applies to all employees of the organisation who deliver services on behalf of the organisation, whether or not they work in direct contact with the person accessing that service.

Negligence:
There are three components to the concept of ‘negligence’, and each of these components must be present to be considered negligence.  These are:

1. Duty of care – The organisation must owe a duty of care to the person;

2. Breach of a duty of care – The organisation (or its employee) must have done something a reasonable person would not have done in a given situation, or omitted to do something a reasonable would have done; and

3. An Injury – Some harm or injury must have been caused by the organisation’s (or its employee’s) unreasonable actions.

Each of these components is detailed below.

Duty of Care:

A duty of care is a duty to take reasonable care of a person.  

The organisation owes this duty of care to any person who is reasonably likely to be affected by the activities of the organisation. These may be:

1. Service Users;

2. Family, friends and carers of service users, staff; and

3. Other individuals or groups within the community. (e.g. visitors to the service, other service providers and neighbours of the service who may come into contact with the organisation.)

All employees (paid and unpaid) must take reasonable care to avoid causing or allowing harm or injury to any of these categories of people when carrying out any form of employment related activity.

It is not only employees involved in direct service delivery who owe a duty of care. Board of Management members, General Manager and Coordinators also must ensure they act in a reasonable manner in all that they do.

Breach of Duty of Care:
The duty of care is breached if a person or persons behave unreasonably. Failure to act can also be unreasonable behaviour in some situations. The duty of care can be breached by an action or inaction.

The reasonableness of a person’s action or inaction will be assessed by considering how a hypothetical reasonable person would have behaved in the same situation. If the person’s work requires special training or knowledge, the hypothetical person will also have the same training or knowledge.

This means, that the person’s actions will be measured against the actions of a reasonable person, and the actions of a support worker will be measured against the actions of a reasonable support worker. 

Determining how reasonable the person’s actions have been depends in part on the relationship between the two people. The closer the relationship between the two, or the more dependent the person is on the organisation for their welfare, the more the organisation is required to ensure that person is not harmed by any action.

Remember, what is reasonable in one situation may not be seen as reasonable in another. There is no ready answer to all situations, so employees are required to assess each situation in line with their own expertise and knowledge of the situation and the Code of Conduct in relation to the making of ethical decisions.

Injury:
The third component of negligence requires that there be some harm or injury caused.

Generally, the kinds of injury accepted by the courts would be; physical injury, nervous or emotional shock and financial loss.

The harm or injury must be caused by unreasonable actions of the organisation or its employee.

Reasonableness:

What is Reasonable?

There are no simple answers to the question of whether or not an action is reasonable or unreasonable. There are a number of factors that need to be addressed every time a person makes a decision to carryout any action. 

Each person must use his or her own knowledge, expertise and experiences to decide how much weight will be given to each factor and thus make a final decision about the most reasonable action in any given situation.

These factors are:

1. Any statutory requirements or specific directions contained in the Policies of the organisation;

2. The risk of harm and the likelihood of that risk occurring;

3. The types of harm that may occur and the level of seriousness of this harm;

4. Precautions that could be taken;

5. The powers that an employee of the organisation has;

6. The usefulness of the activity which involves a risk of harm; and

7. Any other factors relevant to the situation must also be taken into account.

Statutory requirements:

If there are any statutory requirements or organisational policies specific to the activity, employees must comply with them. 

However, compliance with statutory requirements or directions may not necessarily be enough, it may be that an employee might have to do more. An employee may do what is required under an Act, Regulation or Policy, and still not have done as much as a reasonable person would have done. 

e.g The organisation’s policy on Client Protection may state that an employee will notify the Manager immediately of any suspicion that a person is at risk of abuse or other form of harm. While the reporting of the suspicion may meet the requirements of the policy, by not going further and removing the person from the potential harm, the employee may not be seen to have met their Duty of Care.

The Risk of Harm:

Every employee is expected to take steps to avoid reasonably foreseeable risks of harm or injury. Staff would not be found to be negligent for not foreseeing a completely far-fetched or improbable risk of harm.

e.g. If an employee was requested by a person in their care to be taken to a park for an outing, the employee would be expected to anticipate all reasonable risks associated with a trip to a park. The employee would use his or her knowledge and experience to assess the likelihood of harm occurring. However, were the trip to go ahead and a vehicle became out-of-control, entered the park and struck the person, the employee would not have been expected to anticipate such a risk when making a decision to grant the request to visit the park.

The Levels of Harm:

The less serious the injury that may result from an activity, the more reasonable it would be to take a risk. On the other hand, the more serious the possible injury (i.e. death or disfigurement), the less reasonable it would be to take the risk.

The consequences of an activity in regard to levels of harm may also vary greatly within a group, for example an asthmatic would, in all likelihood be at greater risk playing an energetic sport on a smoky day than a non-asthmatic. 

Employees are to use their professional judgement when considering the seriousness of any potential harm to another person. Where staff are unsure, organisational policies pertaining to Occupational Health and Safety may provide guidance.

 e.g. While there is a risk in playing T-Ball, these risks could reasonably be expected to only include bruises, bumps, falls or being struck by a ball. These injuries may be considered minor and a decision to allow a game to go ahead would be a reasonable one, were all reasonable precautions taken.

Skydiving however would be considered to have a much higher level of potential risk of injury, and all other factors noted here would need to be considered before a reasonable decision to go ahead was taken.

Precautions:

The use of precautions must be considered. If the risks of injury can be decreased by the application of precautions, then it would not be seen as reasonable to not have taken those precautions.

If there were no feasible precautions that may be taken, then employees would need to consider all other factors before making a decision to go ahead with a particular activity. 

e.g If a person who could not swim, wished to exercise his or her right to go swimming, a range of precautions could be taken to lessen the likelihood of injury, beginning with the ultimate precaution of refusing to allow the activity. Rather than refuse a person the right to access the activity, other precautions such as only allowing swimming in a shallow area, only allowing swimming where the person is closely monitored at all times by a staff member and with the use of lifejacket, would be an appropriate set of precautions to reasonably allow the activity to go ahead. Were these precautions not available the employee would have to use their professional judgement and in all likelihood, not allow the activity to go ahead.

Powers:

Any precautions that may be taken depend on the powers the employee has in any given situation. The organisation must do all that it and its employees can reasonably do within its legal powers. Employees have limited powers to restrain or handle another person against their will. In an ‘emergency’ situation where a person was at risk of serious injury to themselves or to others, an employee could reasonably be expected to take the steps necessary to prevent harm. The employee would have to justify the act by demonstrating that another ‘reasonable’ person in a similar situation would have taken the same actions. Where there are a number of precautions that could be taken, an employee would be expected to take the precaution, which is the least restrictive to the person.

e.g. If a person, living in supported accommodation  chooses to sit in the driveway, an employee does not have the power to physically move him or her from the driveway. One would expect however, that the employee would take all reasonable steps to discuss the issue and encourage the person inside.  Should this not be successful in the short term, the expectation would be, that the employee would then take the necessary precautions to ensure no injury befell the person while the situation was being addressed. This may include having someone stand in a position to watch over the person and ensure vehicles did not access the driveway.

Usefulness of the Activity:
Where there is little benefit to a person from a particular activity and it involved a risk of serious harm to that person, then it would be considered unreasonable to continue with that activity. 

However, where there is a great deal to be gained from a particular activity and the risks are relatively small or suitable precautions can be taken to minimise risks, it may be reasonable to proceed.

e.g. There are some risks of receiving cuts or burns when supporting a person in the preparation and cooking of meals. With proper supervision however, these risks would be reasonable given the potential outcomes related to being able to carry out the task in the future.
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